ORDINANCE NO. 1213

AN ORDINANCE GRANTING CERTAIN RIGHTS AND PRIVILEGES
TO THE MOUNTAIN STATES TELEPHONE AND TELEGRAPH
COMPANY, ITS SUCCESSORS AND ASSIGNS

BE IT ORDAINED by the City Council .. of the City of Roswell, State of

New Mexico:

SECTION 1. Grant of Authority. There is hereby granted by the
City of Roswell, hereinafter called the "City," to the Mountain States

Telephone and Telegraph Company, its successors and assiguns,

hereinafter called the "Company,” the non—exclusive right and privilege
to comstruct, erect, operate and maintain, in, upon, élong, across,
above, over and under the streets, alleys, public ways and public
places now in use or dedicated, and all extemnsions thereof, and
additions thereto, in said City, poles, wires, cables, underground

conduits, manholes and other telecommumicatioms facilities necessary or

proper for the maintenance and operation in said City of Roswell the
Company's telecommmications business; provided, however, that no poles

or other facilities shall be placed where the same will interfere with

any street, roadway or traffic control facilities or with any existing
; utility facilities and shall be placed in such a manner as to cause a
minimum interference with the rights or reasonable convenience of
property owners who adjoin any of said streets, alleys or public ways
and places. Any and all changes made by the Company for Company

reasons in the location of the poles, wires, cables, underground
conduits, manholes and other communications facilities shall not
require the City to pay for the change in any street, roadway or

traffic control facility caused by the change of the locations by the

Company. The cost thereof shall be paid by the Company.

SECTION 2. Company Liability. The Company shall, at all times

during the life of this franchise, be subject to all lawful exercise of

the police power by the City and to such regulatioms as the City may,




by resolution or ordinance, hereafter provide. It is expressly
understood and agreed by and between the Company and the City that the
Company shall save the City harmless from all loss sustained by the
City on account of any suit, judgment, execution, claim or demand
whatsoever, resulting from negligence on the part of the Company in the
construction or maintenance of its telecommmications system in the
City. The City shall notify the Company's representative in writing
within ten days after the presentation of any claim or demand either by
suit or otherwise made against the City on account of any negligence as
aforesaid on the part of the Company. Failure to promptly notify the
Company as required herein shall operate as a release of the Company's
obligation to save the City harmless regarding the claim or demand. In
the event that at any time during the period of this franchise the City
shall lawfully elect to alter or change the grade or location of any
street, alley, or other public way, the Company, upon reasonable notice
by the City, shall remove, re-lay, and relocate its poles, wires,
cables, underground conduits, manholes and other telecommmications

facilities at its own cost and expense.

SECTION 3. Housemoving and Other Unusual Use. Any person or
corporation desiring to move a building or other structure along, or to
make any unusual use of, the streets, alleys and public ways of the
City which shall interfere with the poles, wires or facilities of the
Company or the City, shall first give notice to the Company or the
City, as the case may be, and shall pay to the Company or the City, as
the case may be, a sum sufficient to cover the expense and damages
incident to the cutting, altering and moving of the wires or other
facilities of the Company or the City, and before a permit is given by
the City therefor, the applicant shall present a receipt from the
Company showing the payment. Thereupon the Company, upon presentation
of said permit, shall within a reasonable time thereafter provide for
and do such cutting, altering and moving of said wires and facilities
as may be necessary to allow such moving or other unusual use of the

streets, alleys and public ways of the City.
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SECTION 4. Consideration. As a further consideration for this
franchise, the Company shall pay to the City franchise payments in an
amount equal to __ 4%  of the monthly recurring revenues, exclusive of
all federal and state excise taxes, received for basic local exchange
services as listed in Appendix A hereto furnished to subscribers of the
Company, not including uncollectable revenues related to those
services, within the City of Roswell. Payment shall be made in
quarterly installments within sixty (60) days after the end of each

calendar quarter during the term of this franchise.

SECTION 5. Inspection of Books. The City shall have the right, at
all reasonable times, to inspect the books and records of the Company
pertaining to the Company's monthly recurring revenues for basic local
exchange services as listed in Aﬁpendix A hereto received from the

Company's subscribers located within the limits of the City.

SECTION 6. Payment in Lieu of Other Taxes. In consideration of
the franchise payments hereinabove provided for, it is expressly
understood and agreed by the Company and the City that these payments
shall be in lieu of any and all other franchise, licemse, occupatiom,
or other forms of excise or revenue taxes based upon or measured by the
revenues, employees, payroll, property, facilities or equipment of the
Company, excepting, however, gemeral ad valorem property taxes, special
assessments for local improvements and sales or gross receipts taxes
(all hereinafter referred to as "excepted taxes”™). The franchise
payments shall continue only so long as the Company is not prohibited
from making the payments by any lawful authority having jurisdiction in
the premises. Furthermore, if the City does levy, charge or collect or
attempt to levy, charge or collect any other franchise, license,
occupation or other form of excise or revenue taxes of the type above
specified in this paragraph (other than excepted taxes), the obligation
to make franchise payments hereunder shall be abated to the extent such

other taxes are levied, charged or collected by the City.
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